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Application Details
Development Application Number
Property Address
Lot and DP
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Description
Applicant
Applicant Address
Zoning
Owners Consent

162/21/DA/D9
Bruton Street Tocumwal (prev. 100 Burma Road, Tocumwal)
Lot 6 DP1275427
Lot 8 DP1275427
Lot 9 DP1275427
17 Lot Subdivision
Eslers Land Consulting
598 Macauley Street, Albury NSW 2640
RU5 - Village
Verified

Author of Report

Planning Consultant

Detailed Description of Proposal

The proposal
The subject application seeks consent for a seventeen (17) lot subdivision on Bruton Street,
Tocumwal. The subject lots adjoin the north side of Bruton Street and are located between Hannah
Street and Anthony Ave. See Figure 1 below

Figure 1: Subject site – identified in red (Source: SIX Maps)
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Background/context
The subject application was submitted on 31 March 2021 and was subsequently referred to Council’s
Asset’s and Operations Manager and Council’s Director of Technical Services for comment. The
originally submitted subdivision plan is shown below in Figure 2.
In response to comments received by the internal referrals process additional information was
requested by Council on the 30 April 2021. The request sought clarification on matters such as
access to proposed lots 15, 16 and 17 and also sought comment from the applicant in terms of how
the lots were to be serviced and whether the proposed subdivision design provided the best outcome
for the site, taking into consideration the strategic long-term use of the land to the North. Details were
also requested regarding clarification of the future road classification and stormwater management
issues.

Figure 2: Originally submitted subdivision plan

The applicant provided a response on 13 May 2021 responding to Council’s requests and seeking to
demonstrate how the development addressed Council officers’ initial concerns.
A detailed assessment of the application was subsequently carried out in preparation for the drafting
of the original assessment report. During this detailed review it was noted there were several noncompliances that were mistakenly overlooked by the applicant and tried to be construed in the
submitted Statement of Environmental Effects to imply that the development complied with the
Berrigan Local Environmental Plan (LEP) and Development Control Plan (DCP). The applicant was
subsequently issued with a detailed request for further information following the detailed assessment
and compliance check against the LEP and DCP requirements. The request for additional information
requested that the application be withdrawn as the subdivision did not comply with a ‘development
standard’ under the Berrigan LEP. Alternatively, it was suggested to the application they could
alternatively lodge a Clause 4.6 variation request to address the non-compliance with the ‘minimum
lot size’ controls applying to the site. The request also sought that an amended Statement of
Environmental Effects was submitted that correctly addressed compliance with the Berrigan
Development Control Plan, the submission of a Traffic Impact Assessment and details of the
proposed road treatment.
The Request for Additional Information issued on 4 June 2021 specified the following;
“In response to your amended plans and comments of 13 May 2021. Please see the following
comments below regarding the proposed subdivision at 100 Burma Road, Tocumwal. The
development application in its current form is not supported by Council officers as there are several
outstanding matters that need to be clarified and addressed prior to Council being able to determine
the subject application.
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Compliance with LEP Standards
The development application in its current form does not comply with Clause 4.1 of the Berrigan Local
Environmental Plan. Following a review of the relevant LEP maps, it is confirmed that the minimum lot
size that applies to the land is a blanket wide 5,000m 2 regardless of the current RU5 zoning along
Bruton Street. As such the subdivision in its current form cannot be supported as it contravenes a
development standard.
Under the LEP there is provision to submit a Clause 4.6 variation request to Council to vary a
development standard such as minimum lot size, however, due to the extent of the variation, any such
request requires the concurrence of the Department of Planning, Industry and Environment and
Council. As Council have a number of concerns already with the proposed development and the
extent of the variation proposed, it is unlikely that a variation would be supported in this instance.
It is for this reason it is recommended that the application is withdrawn until such time as a Planning
Proposal to amend the current minimum lot size and zoning is considered, assessed and gazetted.
The following information is provided for your consideration and action prior to any revised subdivision
being considered for this lot. This information is intended to help inform what Council will be looking to
resolve under any future subdivision application.
Road treatments
The currently proposed road and intersection treatments are not supported by Council. The newly
proposed road connecting to Bruton Street to continue north towards Racecourse Road is not
supported as a local access road. Council’s Engineers have expressed that the road at a minimum
will need to be designed and constructed as a ‘local collector road’. An updated design is required
that addresses the relevant standards in accordance with Councils Engineering and Subdivision
Guidelines.
Additionally, a swept path analysis will need to be undertaken to demonstrate that the new road will
be capable of supporting the movement of heavy vehicles and also provide construction details with
regard to any turning lanes and other intersection treatments etc.
Furthermore, the proposed intersection upgrade at Bruton and Hannah Streets, in its current form is
also not supported. The creation and upgrade of this intersection to service two lots will create several
impacts that have not been sufficiently investigated demonstrating that the proposed intersection
treatment will be acceptable and be able to function to Council’s satisfaction. This includes matters
regarding:


Waste collection



Visitor parking



Vehicle safety



Vehicle movements

The proposed road design currently identifies a future road connection further to the east. This road
connection is not supported as the land to the east is currently zoned rural and is not identified in
Council’s long-term strategic plans as it is within the flight path of the airport.
Lots 15, 16 and 17 need to provide relevant details that support their accessibility and safety. This
includes construction details and specifications of a court head or similar that demonstrates the ability
for a waste collection vehicle to access these lots, provide safe turning arrangements for entry and
egress to the cul-de-sac. The design of the court head (or similar) must demonstrate with swept paths
that a waste vehicle can safely maneuver in and out of the street.
Please note, the cost and construction of the proposed intersections and upgrades will be at the full
cost to the developer.
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Traffic Impact Assessment
A Traffic Impact Assessment is required that demonstrates that the proposed development can
provide a satisfactory outcome in terms of traffic impact on the locality. The traffic impact assessment
at a minimum must investigate the following:


Intersection treatments proposed, their safety and access requirements



Demand and location of visitor parking for all lots



Existing conditions and traffic movements along Bruton and Hannah Streets and the
surrounding network.



Investigate potential traffic increases as a result of the proposed subdivision and the
introduction and connection of the collector road to Racecourse Road.



Determine how the impacts will be managed, and the requirements for the upgrades to the
existing road resulting from the proposed development.



Investigate the location of the proposed collector road and whether it would be better suited to
have the collector road as an extension of Hannah Street where lots 16+17 are currently
proposed.

Development Control Plan compliance (generally)
The proposed subdivision does not comply with Section 7.2 – ‘Neighbourhood character’ as it is
inconsistent with the objectives regarding RU5 and R5 lot interface requirements.
The proposed subdivision application provides no servicing strategy or similar documentation to
demonstrate to Council’s satisfaction how services will be augmented to service the development in
accordance with Section 7.9 ‘Infrastructure and Services’
The Development Application is not supported in its current form for the reasons outlined above and
the overall impact that this development may have on the future urban growth of Tocumwal over the
next decade. Whilst Council is supportive of this land being developed for residential purposes, it
wants to ensure that the design and outcome of this subdivision does not inhibit or produce an
outcome that negatively impacts on the urban growth anticipated to the north.
It is recommended that due to the number of issues associated with the DA, that the application is
withdrawn. The minimum lot size issue will be required to be considered as part of the Planning
Proposal that you are currently preparing for the residual lot to the north. It is also recommended that
you consider lodging a staged concept development application for the wider precinct that can be
assessed concurrently with the Planning Proposal. By undertaking a staged concept DA as part of the
Planning Proposal process, this will ensure that the overall subdivision design and infrastructure
requirements have been appropriately considered and as a result Council can then be satisfied that
all relevant matters have been considered and are satisfied.”
Subsequently, Council also provided the applicant guidance on 17 June 2021 (on the request of the
applicant) regarding what was needed to be considered in a Clause 4.6 variation request if submitted
to Council.
A Clause 4.6 variation request was subsequently received from the applicant on 25 June 2021, along
with updated engineering plans. The submitted information was subsequently addressed against the
request for additional information and noted that the applicant had still not addressed a range of items
outlined in the RFI of 4 June 2021. The information that remained outstanding included;
-

Swept path analysis to demonstrate roads will be capable of supporting the movement of
heavy vehicles and also and turning lanes and intersection treatments that might be
required.
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-

-

The swept paths were also requested to demonstrate that a garbage truck is capable of
utilising the court head (even with visitor/on-street parking impacts etc.).
No traffic impact assessment has been submitted. The TIA was requested to
demonstrate the proposed location of the collector road will suitably support the current
subdivision and the anticipated demand to the rear where the future residential
development will eventually occur.
No justification has been provided for the identified DCP non-compliances

The amended engineering plan received on 25 June 2021 was subsequently re-referred internally to
the same Council officers for comment. Issues were again raised regarding the lack of detail provided
on the subdivision plans particularly regarding the proposed court bowl and vehicle movement swept
paths.
A meeting with the applicant was subsequently held on 16 July via zoom and correspondence with
the applicant continued via email on 29 July 2021, 30 July 2021 and finally 3 August 2021 when the
amended detail was received. The amended detail included a letter that responded to councils
comments, revised subdivision plans and provided a copy of the future concept plan for the lots to the
north.
Development Description
The subject lots provide frontage to Bruton Street Tocumwal and are identified as Lot 8 and Lot 9 in
DP1275427. Lot 8 is 6,000sqm and Lot 9 is 7,200sqm in area, they are rectangular blocks that are
approximately 38m in depth and 150 and 180m in width respectively. The subject site contains no
existing vegetation, is highly disturbed primary production land. The site is zoned RU5 – Village and
contains a minimum lot size of 5000sqm under the Berrigan Local Environmental Plan. The site is
also affected by the Obstacle Limitation Surface controls of RL130-140(AHD).
The table below provides a summary of the proposed lots, their size and dimensions.
Lot Number
1
2
3
4
5
6
7
8
9 (corner lot)
10 (corner lot)
11
12
13
14
15
16
17

Area
802m2
760m2
760m2
760m2
760m2
760m2
760m2
760m2
1,078m2
777m2
740m2
740m2
740m2
740m2
740m2
740m2
760m2

Depth
40.8m
40.8m
40.8m
40.8m
40.8m
40.8m
40.8m
40.8m
38.1m
38.1m
41.1m
41.1m
41.1m
41.1m
41.1m
41.1m
41.1m

Width
21m
19m
19m
19m
19m
19m
19m
19m
24.1m
16.5m
18.5m
18.5m
18.5m
18.5m
18.5m
18.5m
19m

A copy of the final subdivision plan extract is shown below in Figures 3 and 4.
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Figure 3: Extract of Amended Subdivision Plans

Figure 4: Extract of Amended Subdivision Plans

Photos from a site inspection conducted on 3 June 2021 are provided in the figures below.
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Figure 5: Hannah Street looking North

Figure 6: Hannah Street Road Reserve looking north
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Figure 7: Subject site looking north (Lots 15-17 will be located the other side of the post & wire fence)

Figure 8: Corner of Bruton & Hannah Streets looking west
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Figure 9: Proposed location of Court bowl – Lots 15-17 will be located to the other side of the post & wire fence

Figure 10: Bruton Street (looking west)
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Figure 11: Intersection of Bruton and Hannah Streets

3

Political Donations
Political Donations

4

None Disclosed

Notification
Public Notification
Advertised Development
Date From:
N/A
Newspaper:
Submissions Received:

5

N/A

History of Site/Development Applications
Date
31/03/2021
30/04/2021
13/05/2021
04/06/2021
25/06/2021
16/07/2021
03/08/2021
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No
No
Date To:
N/A
N/A

Description
Development Application Lodged
Request for Additional Information
Response from Applicant
Request for Additional Information
Response from Applicant
Zoom Meeting with Applicant
Response from Applicant

Development Contributions
Does the Berrigan Development Contributions
Plan apply to the subject site?

Yes
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Is a Section 7.12 Contribution required to be
paid for this development proposal and has the
applicable condition been applied to the
consent?
Is a Section 7.11 Contribution required to be
paid for this development proposal and has the
applicable condition been applied to the
consent?
7

Refer to draft conditions of consent

Refer to draft conditions of consent

Matters for Consideration under Section 4.15 of the EP&A Act

In determining a development application, a consent authority is required to take into consideration
the following matters when considering a development application:
(a) (i) Any environmental planning instrument,
Satisfactory – where inconsistent has been justified accordingly.
Berigan Local Environmental Plan 2013
Part 2: Permitted and prohibited development
Zoning
RU5 – Village
Use
N/A – however subdivision is permitted in the zone.
Clause 2.6 – Subdivision
2.6 Subdivision—consent requirements
(1) Land to which this Plan applies may be
subdivided, but only with development consent.
The subject application seeks development consent
for subdivision and therefore complies with this
standard.
Part 4 Development Standards
Clause 4.1
Minimum subdivision lot size
Clause 4.1C
Exceptions to minimum lot sizes for
certain residential development
Clause 4.6
Exceptions to development standards
Part 5 Misc. provisions
N/A
Part 6 Additional Local Provisions
Clause 6.10 – Essential Services

Refer to discussion below
Not applicable

Refer to discussion below

Matters for consideration:
Development consent must not be granted to
development unless the consent authority is satisfied
that any of the following services that are essential for
the development are available or that adequate
arrangements have been made to make them
available when required—
(a) the supply of water,
(b) the supply of electricity,
(c) the disposal and management of sewage,
(d) stormwater drainage or on-site conservation,
(e) suitable vehicular access.
Comment:
The proposed development contains all services.
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Clause 4.1 ‘Minimum subdivision lot size’
Clause 4.1 ‘minimum subdivision lot size’ applies to the subject site. The site contains a minimum lot
size requirement of 5000sqm. As such the proposed development does not comply with this
development standard.
The proposed subdivision does not comply with Clause 4.1(3) in that the proposed lots will result in an
outcome that is less than the minimum 5000sqm minimum requirement.
(3) The size of any lot resulting from a subdivision of land to which this clause applies is not to be
less than the minimum size shown on the Lot Size Map in relation to that land.
The table below provides a summary of each lots compliance with Clause 4.1.
Lot Number
1
2
3
4
5
6
7
8
9 (corner lot)
10 (corner lot)
11
12
13
14
15
16
17

Area
802m2
760m2
760m2
760m2
760m2
760m2
760m2
760m2
1,078m2
777m2
740m2
740m2
740m2
740m2
740m2
740m2
760m2

Requirement
5000 m2
5000 m2
5000 m2
5000 m2
5000 m2
5000 m2
5000 m2
5000 m2
5000 m2
5000 m2
5000 m2
5000 m2
5000 m2
5000 m2
5000 m2
5000 m2
5000 m2

Compliance
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No

Variation
83.96%
84.8%
84.8%
84.8%
84.8%
84.8%
84.8%
84.8%
78.44%
84.46%
85.2%
85.2%
85.2%
85.2%
85.2%
85.2%
84.8%

Consent can only be given to the application where a Clause 4.6 variation request has been prepared
and submitted to the consent authority for consideration and assessment. The proponent has
submitted a Clause 4.6 Variation request, and this is attached to this report. The Clause 4.6 variation
request has been assessed in the following sections.
Clause 4.6 ‘Exceptions to Development Standards’
Clause 4.6 ‘exceptions to development standards’ is being utilised for the purposes of this
development application. This section provides an assessment of the application and its merits
against the relevant considerations of the clause and any other Department policies and guidelines.
(1) The objectives of this clause are as follows—
(a) to provide an appropriate degree of flexibility in applying certain development standards to
particular development,
(b) to achieve better outcomes for and from development by allowing flexibility in particular
circumstances.
The clause 4.6 variation request has been lodged by the proponent to apply flexibility to the
development standards for this particular application. The clause 4.6 variation request seeks to justify
why Council should consider a variation to the development standard in this instance and how
approval of the variation would result in a better outcome for and from the development by allowing
such flexibility in this circumstance.
The table below provides an assessment of the application and its merits against the relevant
considerations of Clause 4.6.

12

Appendix 7.6-A

162/2020/DA/D9 – Development Assessment Report
Clause
(2) Development consent may,
subject to this clause, be granted for
development even though the
development would contravene a
development standard imposed by
this or any other environmental
planning instrument. However, this
clause does not apply to a
development standard that is
expressly excluded from the
operation of this clause.
(3) Development consent must not
be granted for development that
contravenes a development standard
unless the consent authority has
considered a written request from the
applicant that seeks to justify the
contravention of the development
standard by demonstrating—
(a) that compliance with the
development standard is
unreasonable or unnecessary in the
circumstances of the case, and

Comment
Noted

Council is in receipt of a written request from the applicant
that seeks to justify the contravention of the development
standard. Discussion is provided below.

Compliance with the development standard is
unreasonable and unnecessary in the circumstance.
Applicant’s comment:
“Strict compliance with the standard is unnecessary in this
instance because all other RU5 zone land within the
Tocumwal township has a minimum lot size of 600m² , the
development on the opposite side of Bruton Street is
consistent with the minimum lot size of 600m² and the
variation from the standard will allow this proposed
development to be consistent with developments in the
Tocumwal township.”
“It is unnecessary to comply with the standard in this
particular case, because the proposed development
complies with other RU5 requirements and is complement
to other subdivisions within the Tocumwal
township.”
Planners comment:
It is considered that despite the variation to site area, the
proposal results in a better planning outcome. The site,
being ‘undersized’ results in a smaller scale development
than what the current minimum lot size requires. However,
the minimum lot size has been incorrectly applied and was
no previously identified by the property owner or Council
staff as it has never been an identified issue. The intention
of the two lots proposed for subdivision are what is
currently being proposed as part of the 17 lot subdivision
for this ‘higher-density’ residential allotments.

(b) that there are sufficient
environmental planning grounds to
justify contravening the development
standard.

Accordingly, the proposed variation to the site area
standard is considered satisfactory, and the applicant’s
objection to the standard is supported in this regard.
There are sufficient environmental planning grounds to
justify contravening the development standard in this
instance.
Applicant’s comment:
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Clause

Comment
“All environmental issues have been addressed in the
previously lodged development application for the
proposed 17 lot subdivision.” (The applicant makes
reference to the submitted Statement of Environmental
Effects.)
The applicant also stated in their covering letter to the
Clause 4.6 variation request the following:
“Specifically, this Application proposes to reclassify lot
sizing of land affected by an overlay that applies as a
minimum lot size of 5,000m², regardless of current zoning
status being RU5 Village. While this current lot sizing on
the affected land may well be technically correct, there is
no alignment to immediately adjoining land along Tessier
Drive, nor residential land allotments directly opposite and
also accessible directly from Bruton Street, which have a
lot size ranging from 600m² and above, as opposed to that
of 5,000m².
The intended outcome of this Application is principally to
provide additional land that is sized and suitable for future
residential growth, in an area that affords significant
increased housing demand within RU5 Village zoning
classification. Our proposal to remove the minimum lot size
5,000m² overlay, allows for flexibility to meet the growth
needs of the Tocumwal township, and provides for
increased financial opportunity and further development
input that is conducive to the local needs of current
citizens, and newly anticipated resident arrivals.”
Planners Comments:
The non-compliance in this instance is appropriate to
support. It has been demonstrated that the proposal and its
lot size breach remain, consistent with the objectives of the
subject zone as well as the Berrigan LEP 2013, despite the
numerical non-compliance.
The subdivision lot size proposed is appropriate and
relates well to surrounding development, character and
context of the locality. The non-compliant lot area does not
result in any unreasonable visual impacts. The amenity of
neighbours is not unreasonably impacted and the proposal
would not compromise the character or nature of the area
sought by the local planning framework. The noncompliance does not result in an adverse impact to
streetscape or amenity. The scale of the proposed lot sizes
of the development is appropriate. Whilst it is not the most
appropriate means to facilitate the development, it is not
inconsistent with the proposed vision for this area, and the
demand for housing in Tocumwal is high, and the
outcomes of this development are considered more
appropriate to manage under a Clause 4.6 currently. The
applicable minimum lot size will be appropriately amended
in the near future as part of the LGA’s LEP review process.

(4) Development consent must not
be granted for development that
contravenes a development standard
unless—

See below
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Clause
(a) the consent authority is satisfied
that—
(i) the applicant’s written request has
adequately addressed the matters
required to be demonstrated by
subclause (3), and

(ii) the proposed development will be
in the public interest because it is
consistent with the objectives of the
particular standard and the
objectives for development within the
zone in which the development is
proposed to be carried out, and

(b) the concurrence of the Planning
Secretary has been obtained.

Comment

It is in the assessing officers opinion that the applicants
written request has addressed the matters required to be
demonstrated by subclause (3). The assessment is not
comprehensive, however the variance sought is considered
to be justifiable in its on merits as the variation is a result of
an incorrect MLS map as a result of the when LEP2013
was adopted.
The proposed development will be in the public interest
because it is consistent with the objectives of the particular
standard and the objectives of the RU5 zone. The
minimum lot size that currently applies to the subject site is
inconsistent with the recommended and widely
implemented minimum lot size of 600m2 that applies to the
remainder of the RU5 zone within Tocumwal and the wider
Berrigan LGA.
Per practice note PS-20-002 issued on 5 May 2020. The
concurrence of the Planning Secretary is not required to be
obtained.
Extract from PS-20-002 is provided below:
Numerical and non-numerical development standards
The Secretary’s concurrence may not be assumed by a
delegate of council if:
• the development contravenes a numerical standard by
greater than 10%; or
• the variation is to a non-numerical standard.
Although the development contravenes a numerical
standard by greater than 10%, concurrence can be
assumed as the application is not to be determined under
delegated authority.
“The purpose of the restriction on assumed
concurrence for variations of numerical and nonnumerical
standards applying to delegates (emphasis added) is to
ensure that variations of this nature are considered by the
council or its independent hearing and assessment
panel and that they are subject to greater public
scrutiny than decisions made by council staff under
delegation.
In all other circumstances, delegates of a consent
authority may assume the Secretary’s concurrence in
accordance with the attached written notice.”
As such it is confirmed that the Planning Secretary’s
concurrence is therefore not required.

(5) In deciding whether to grant
concurrence, the Planning Secretary
must consider—
(a) whether contravention of the
development standard raises any
matter of significance for State or
regional environmental planning, and

N/A

N/A
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Clause
(b) the public benefit of maintaining
the development standard, and
(c) any other matters required to be
taken into consideration by the
Planning Secretary before granting
concurrence.
(6) Development consent must not
be granted under this clause for a
subdivision of land in Zone RU1
Primary Production, Zone RU2 Rural
Landscape, Zone RU3 Forestry,
Zone RU4 Primary Production Small
Lots, Zone RU6 Transition, Zone R5
Large Lot Residential, Zone E2
Environmental Conservation, Zone
E3 Environmental Management or
Zone E4 Environmental Living if—
(a) the subdivision will result in 2 or
more lots of less than the minimum
area specified for such lots by a
development standard, or
(b) the subdivision will result in at
least one lot that is less than 90% of
the minimum area specified for such
a lot by a development standard.
(7) After determining a development
application made pursuant to this
clause, the consent authority must
keep a record of its assessment of
the factors required to be addressed
in the applicant’s written request
referred to in subclause (3).
(8) This clause does not allow
development consent to be granted
for development that would
contravene any of the following—
(a) a development standard for
complying development,
(b) a development standard that
arises, under the regulations under
the Act, in connection with a
commitment set out in a BASIX
certificate for a building to
which State Environmental Planning
Policy (Building Sustainability Index:
BASIX) 2004 applies or for the land
on which such a building is situated,
(c) clause 5.4.

Comment
N/A
N/A

N/A – does not apply to the subject application.

N/A

N/A

Council will ensure that the relevant records are kept.

Noted

N/A – does not apply to the subject application.
N/A – does not apply to the subject application.

N/A – does not apply to the subject application.

Murray Regional Environmental Plan No.2 – Riverine Land 1994
Does this plan apply?
Yes
Planning Principles
When this Part applies, the following must be
The subdivision complies with the relevant
taken into account—
principles of the MREP and is not expected to
(a) the aims, objectives and planning principles
have an adverse impact on the nearby Murray
of this plan,
River due to the large setbacks from this
(b) any relevant River Management Plan,
waterway.
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(c) any likely effect of the proposed plan or
development on adjacent and downstream
local government areas,
(d) the cumulative impact of the proposed
development on the River Murray
Specific Principles
N/A
State Environmental Planning Policies
The following State Environmental Planning Policies apply to the subject development.
State Environmental Planning Policy No. 55 (Remediation of Land) 1998
Trigger Clause
Clause 7
Clause
Contamination and remediation to be considered in determining
development application
(1) A consent authority must not consent to the carrying out of any
development on land unless—
(a) it has considered whether the land is contaminated, and
Objectives
N/A
Compliance/Comment
The subject site is zoned for residential uses and is not considered
to be contaminated based on any previous use of the land.
Therefore, no further consideration is deemed necessary under
SEPP55. Any future application for development consent for the
erection of a dwelling will require that a soil test is submitted and
approved.
State Environmental Planning Policy (Koala Habitat Protection) 2021
Trigger Clause
Clause 6(1)
Clause
(1) This Policy applies to each local government area listed in
Schedule 1.
Aims
To encourage the conservation and management of areas of natural
vegetation that provide habitat for koalas to support a permanent
free-living population over their present range and reverse the
current trend of koala population decline.
Compliance/Comment
Whilst it is acknowledged that the Berrigan Shire Local Government
Area is listed within Schedule 1 of this SEPP, the subject land
contains no trees or vegetation and will therefore not have an
adverse impact on koala populations.
(ii) any draft environmental planning instrument that is or has been placed on public exhibition
and details of which have been notified to the consent authority,
Not Relevant
(iii) any development control plan,
Non-compliant – see report below for variation request.
Berrigan Development Control Plan 2014
Part 7: Subdivision
Part 7.1: Context

Yes
The proposed subdivision complies with the
Berrigan Shire Strategic Land Use Plan.
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Part 7.2: Neighbourhood character

Part 7.3: Staging
Part 7.4: Movement Network

The proposed subdivision will be compatible with
the existing development in the neighbourhood to
the south of Bruton Street and to the west in Tessier
Drive.
The subdivision is considered to be consistent with
the theme and character of the adjoining
development relating to the same land use.
However, the development is considered
inconsistent with the objectives when assessed
against the existing vacant land to the north due to
having more than two lots in the RU5 zone adjoining
a single lot in the R5 Zone. Therefore, a variation is
required to this control.
The applicant has offered to place an ‘restriction as
to user’ on the 88B instrument of Lot 6 DP1275427
(held in the same ownership) that introduces a 15m
‘no build’ area on the southern and western
boundaries of the lot. This will ensure that a buffer is
provided between the existing R5 and RU5 zone to
ensure amenity and character requirements are met
whilst the land is undeveloped. In the case that the
land to the north of the subject development is not
rezoned (which is unlikely when considering the
objectives and vision of the Strategic land use plan).
It will ensure that any potential subdivision of this
land for large lot residential will not adversely impact
the proposed 17 lot subdivision to the south.
Although it would be duly noted that Council would
be unlikely to support any subdivision DA to Lot 6
until such time that it is re-zoned.
Not proposed.
The development will provide appropriate access to
Bruton Street as part of the proposed subdivision.
Furthermore, to ensure limited impact and
appropriate access arrangements for Lots 15-17 will
have access off a Court to be constructed to the
eastern extent of Bruton Street. The applicant has
worked through these design options with Council
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Part 7.5: Activity centres & community
facilities
Part 7.6: Public Open Space
Part 7.7: Landscaping

Part 7.8: Lot design
Part 7.9: Infrastructure & services

Part 7.10: Natural Hazards
Part 7.11: Site Management

staff and this is considered the most appropriate
outcome in the context of this application. The plans
demonstrate the court head can provide suitable
access for waste vehicles, visitor traffic and the like.
Not proposed
Not proposed – the application proposes infill
development only.
A landscape plan will be conditioned on the consent
to ensure that it complies with Council’s
requirements prior to the issuance of a construction
certificate.
The lots comply with the standards specified for
rectangular shaped blocks.
The lots are able to be adequately serviced by
Council’s existing infrastructure, where no available,
extension of these services will be at the
developer’s expense.
The applicant states that all lots will be able to
comply with this requirement.
The site contains no natural hazards such as
bushfire prone land, flooding or contamination.
Complies
Conditions of consent will be imposed to ensure
compliance where required.

(iiia) any planning agreement that has been entered into under section 7.4, or any draft
planning agreement that a developer has offered to enter into under section 7.4,
Not Relevant
(iv) any matters prescribed by the regulations,
Satisfactory – matters specified in Clauses 92, 93 and 94 has been considered.
that apply to the land to which the development application relates,
(b) the likely impacts of that development, including environmental impacts on both the
natural and built environments, and social and economic impacts in the locality,
Satisfactory
(c) the suitability of the site for the development,
Satisfactory
(d) any submissions made in accordance with this Act or the regulations,
No submissions received.
(e) the public interest.
Satisfactory
8

Compliance with LEP 2013 / other misc. considerations
Mapping Restrictions
Is the site a heritage
listed item or within a
heritage conservation
area?

No

Assessment Detail
If yes, address Clause 5.10
of LEP 2019 and confirm
what level of significance it

Comment: N/A
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Mapping Restrictions

9

Is the site affected by
land reservation or
acquisition?
(e.g. road widening,
open space, trunk
drainage etc)
Is the site affected by Flood
Planning Map

No

Is the site affected by
Terrestrial Biodiversity Map

No

Is the site affected by Riparian
Lands and Waterways Map

No

Is the site affected by
Wetlands Map

No

Is the site affected by
Explosive Storage Area Map

No

Is the site affected by Obstacle
Limitation Surface Map

Yes

Is the site on the river bed,
banks or river front areas of
the Murray River

No

Clause 6.10 - Does the site
contain essential services?

Yes

Clause 6.1 – Earthworks

No

Bushfire Prone Land

No

No

Assessment Detail
is? (e.g. local, regional or
state).
If yes, what is the
affectation and address
Clauses 5.1 and 5.1(a) of
LEP 2019.

If yes, what is the
affectation and address
Clause 6.2 of BLEP2013
If yes, what is the
affectation and address
Clause 6.3 of BLEP2013
If yes, what is the
affectation and address
Clause 6.4 of BLEP2013
If yes, what is the
affectation and address
Clause 6.5 of BLEP2013
If yes, what is the
affectation and address
Clause 6.11 of BLEP2013
If yes, what is the
affectation and address
Clause 6.8 and 6.9 of
BLEP2013

If yes, what is the
affectation and address
Clause 6.6 and 6.7 of the
BLEP2013
(a) the supply of water,
(b) the supply of electricity,
(c) the disposal and
management of
sewage,
(d) stormwater drainage or
on-site conservation,
(e) suitable vehicular
access.
If yes, describe extent of
earthworks and affectation
and address Clause 6.1(3)

BAL/APZ requirements

Comment: N/A

Comment: N/A

Comment: N/A

Comment: N/A

Comment: N/A

Comment: N/A

Comment: N/A as no
structures are proposed.
Matters relating to the
OLS would be addressed
as part of any future
application for residential
uses.
Comment: N/A

See earlier comments
made in report.

Consent is not sought for
earthworks. Any
earthworks to be carried
out would otherwise be
exempt.
Comment: N/A

Submissions
Submission Issue(s)
N/A

Justification for Favorable Determination
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Conclusion

The Development Application has been assessed against the heads of consideration under Section
4.15 of the Environmental Planning and Assessment Act 1979, Local Environmental Plan 2013 and
Development Control Plan 2014 and is considered satisfactory.
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PUBLIC NOTIFICATION OF THE DETERMINATION PURSUANT TO ITEM 20(2) (c) AND (d) OF
SCHEDULE 1 OF THE ENVIRONMENTAL PLANNING & ASSESSMENT ACT, 1979
DECISION:
APPROVED
DATE OF OFFICERS REPORT:
2 September 2021
REASONS FOR THE DECISION:
The Development Application has been assessed against the relevant heads of consideration under
the following statutory requirements (keep whichever is relevant):







Section 4.15 of the Environmental Planning and Assessment Act, 1979
Murray Regional Environmental Plan No.2 – Riverine Land 1994
Berrigan Local Environmental Plan 2013
Berrigan Development Control Plan 2014
State Environmental Planning Policy No. 55 (Remediation of Land) 1998
State Environmental Planning Policy (Koala Habitat Protection) 2021

and is considered satisfactory subject to conditions as outlined in the Notice of Determination.
HOW COMMUNITY VIEWS WERE TAKEN INTO ACCOUNT IN MAKING THE DECISION:
1. The Development Application was not required to be notified in accordance with Section 2 of
the Berrigan Community Engagement Framework & Community Participation Plan 2019 and
Part 12 of the Berrigan Development Control Plan 2012 which outlines the advertising and
notification procedure pathways for various forms of development.
2. The Development Application has been assessed having regard to Section 4.15(e) of the Act
taking into consideration the public interest.
11

Signature of Applicable Officers

Name:
Position:
Signature:
Date:
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